to be impanelled, two peremptory challenges if three or four
alternate jurors are to be impanelled, and three peremptory chal-
lenges if five or six altemate jurors are to be impanelled.

The additional peremptory challenges may be used against an
altemate juror anly, and the other peremptory challenges allowed
by law shall not be used against an alternate juror.

BACKGROUND NOTE

ORS sections %‘erseded: 17,110, 17.115, 17.120, 17.125,
17.130, 17.135, 17.140, 17.145, 17.150, 17.155, 17.160, 17.165,
17.170, 17.175, 17.180, 17.185, 17.190,

COMMENT

This rule is based almpst entirely upon existing CRS
provisions, The ORS language was reorganized to put the rule in
a more logical order. The only rotable modifications of ORS
language are: Subsection B.(4), which clarifies the language in
ORS 17.155 to clearly limit peremptory challenges to three chal-
lenges per side when there are multiple plaintiffs or defendants;
paragraph B.(5)(b), which was added to make clear that, while
the court has the authority to examine, the parties retain the
right to conduct their woir dire by reasonable questions; and,
section 57 D., which clarifies the language of ORS 17.190 rela-
ting to altemate jurors.

Since the ORS sections inwvolved apply to both civil and
criminal cases, they would remain as ORS sections for criminal
cases,

ROLE 58
TRTAL PROCEDURE

A. Order of proceedings on trial by the court. Trial

by the court shall proceed in the order prescribed in subsec-
tions (1) to (5) of section B. of this rule, unless the court,
for special reasons, otherwise directs.

B. Order of proceedings an jury trial. When the jury

has been selected and sworn, the trial, unless the court for
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good and sufficient reason otherwise directs, shall proceed in

the following order: : Ho [t /
B.(1) The plaintiff shall concisely state plaintiff's | : ’0 % /

cause of action and the issues to be tried; the defendant then C ol Iin
in like manner shall state any defense or counterclaim or both.

B.(2) The plaintiff then shall introduce the evidence on
plaintiff's case in chief, and when plaintiff has concluded, the
defendant shall do likewise.

B.(3) The parties respecti\}ely then may introduce rebut-
ting evidence only, unless the court in furtherance of justice
permits them to introduce evidence upon the original cause of
action, defense or counterclaim.

B.(4) When the evidence is concluded, wnless the case is
swbmitted by both sides to the jury without argument, the plain-
tiff shall commence and conclude the argument to the jury. The
plaintiff may waive the opening argument, and if the defendant
then argues the case to the jury, the plaintiff shall have the
right to reply to the argument of the defendant, but not otherwise,

B.(5) Not more than two counsel shall address the jury
in behalf of the plaintiff or defendant; the whole time occupied

in behalf of either shall not be limited to less than two hoursg,

B.(6) The court then shall charge the jury.

C. Separation of jury before submission of cause; admonition.

The jurors may be kept together in charge of a proper officer,
or may, in the discretion of the court, at any time before the
submission of the cause to them, be permitted to separate; in
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either case they my be admonished by the court that it is their
duty not to converse with any other person, or among themselves,
m any subject commected with the trial, or to express any opinion
thereon, wntil the case is finally submitted to them,

D. Proceedings if juror becomes sick. If, after the forma-

tdon of the jury, and before wverdict, a juror becomes sick, so as to
be unable to perform his or her duty, the court may order such juror
to be discharged. In that case, wnless an alternate juror, seated
under Rule 57 D., is available to replace the discharged juror

or unless the parties agree to pmceed‘with the remaining jurors,

a new juror may be sworn, and the trial begin anew; or the jury

may be discharged, and a rew jury then or afterwards formed.
BACKGROUND NOTE

ORS sections superseded: 17.205, 17.210, 17.215, 17.220,
17,225, 17.235, 17.240, 17.245,

COMMENT

~ This rule is based won ORS 17.205, 17.210, 17.220 and
17.225, ORS 17.215, 17.235, 17.240 and 17.245 (except the last
sentence, which appears in Rule 59) were eliminated as umeces- .
sary. ORS 17.230 and 17.250 were deemed so closely related to
evidentiary rules that they were left as statutes.
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’the plaintiff or defendant; the whole time occupled in behalf of either shall |

- not be limited to less than twohours and the court my extend such time be

RULE‘V. 58

_ - TRIAL PPOCEDURE
A. Order of proceedlngs on trial by the court apd=d 4/(//1% .
ordexj, o’f‘_:;'_,(procee ings-on a trial by the oourt shallfﬁ A e,,,, sameas{/ﬁ'ovlded 1n

A, (2) Wnen—a-su;e—a:s—@a-l—led~for trial ﬂtlal%zlall proceed in the
order prescrlbed in subsectlons (1) to (5) of section B. of thlS Rule, unless
the court for spec:Lal reasons, othemlse directs.

B. Order of proceedings on jury trial. When tfne jury nas been selected ‘

and sworn, the trlal nless the court for oood and suff1c1ent reason othemse

" directs, shall proceed in the following order:v

B. (1) The plaintiff shall concisely state hls cause of action and the -

‘issues . to be tried; the defendant then in like marmer shall state his defense

or comnterclaim or both..

B.(2) The plaintiff then shall introduce the evidence on his case in

‘chief, and vhen he has concluded, the defendant shell do'likewi_se.

'B.(3) The parties respectively ‘then may introduce rebutting evidence

only, unless the court in furtherance of justice permits them to introduce

B. (G Hot more than two counsel shall address the jury in behalf of

<

B, (ﬁb‘ 'Wnen the evidénce is concluded; wnless the cas‘e is submitted by
both sides to the - Jury w1thout aroument the plaintiff shall commence and
conclude the argument to ‘the jury. The plaintiff may waive the opening argu-

ment, and if the defendant then argues the case to"the jury, the plaintiff ;

23



shall have the right to reply to the argurent of the defendant, but not -
otherwise; |
5

_ .(6) The court then shall charge the jury.

C.  Separation of jury before submission of cause; adronition. The

jurors may be kept together in charge of a proper officer, or may, in the
discretion of the court, at any time before thé submission of the cause to
them, be permitted to separate; in either case they may be admoﬁished by the
court that it is their duty not to converse with any other pefson, or among
thenselves_, on any subject connected with the trial, or to express any
opinion thereon, wntil the case is finally submitted tﬁ them.

"D, Proceedings if juror becomes sick. If, after the formation of the

jury, and before verdict, a juror becomes sick, so as to be wmable to perform
his duty, the court may order h:im. to be disd}arged. In that case, unless' an
alternate juror, seated under Rule 57 D., is . available to replace the discharged
juror or unless the parties agree to proceed with the remaining jurors, a new
juror may be swbrn, and the trial begln anew; or the jury may be discharged,

and a new jury then or afterwards formed. -

COMMENT: Section A. is ORS 17.205; section B. is 17.210; section C. is
17.220; sestion D, is 17.225. ORS 17.230 was mot included in this Rule as it is
- a ruleof evidence and should be left as a _statute, ~ORS 17.250 was also not
inclyded; dlthough it relat€s yo instrugkiong about evidence rather than rule of
evidence, it probably ghould be left 0 action by the/Legislature in their
cohisiderattion of the es of /eviderice.

e Committee reconmenhded deletign of all 4f ORS 17.245; the last
‘sentence/ of thdt statute cgvefs an ingfruction ghd chould fe incorporated in
the insfrucgion rule. ¢ Committee referred £¢"ORS 174235-aS superseded by
Rule B {Bule 51 herein);#this appears to be a typograghi€al error as 17.240 is
- superseded by Rule 51. I did not, however, include ORS 17.235 in these rules,
as I am unsure what this procedure is, unless it refers to findings of fact and
conclusions of law in non-jury trials, which is already covered by ORS 17.431.
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Since the ORS sections inwolved apply to both civil and
criminal cases, they would remain as ORS sections for criminal
cases. :

RULE 58
TRIAL PROCEDURE

A. Order of proceedings on trial by the court. Trial by the

court shall proceed in the order prescribed in subsections 1) to
(5) of section B. of this rule, wunles the'court, for special reasons,
otherwise directs. —

B. Order of proceedings on jury trial. When the jury has been

selected and sworn, the trial, unless the court for good and sufficient
reason otherwise directs, shall proceed in the following order:

B.(1) The plaintiff shall concisely state his cause of action
and the issues to be tried; the defendant then in like mammer shall
state his defense or counterclaim or both.

B.(2) The plaintiff then shall introduce the evidence on his
case in chief, and when he has concluded, the defendant shall do like-
wise.

B.(3) The parties respectively then may introduce rebutting
evidence only, unless the court in futherance of justice permits them
~ to introduce evidence upon the original cause of action, defense or
counterclaim.

B.(4) When the evidence is concluded, unless the case is |
submitted by both sides to the jury without argument, the plaintiff
shall commence and conclude the argument to the jury. The plaintiff
may waive the opening argument, and if the defendant then argues the
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case to the jury, the plaintiff shall have the right to reply to the
argument of the defendant, but not otherwise.

B.(S). Not more than two counsel shall address the jury in
behalf of the plaintiff or defendant; the whole time occupied in
behalf of either shall not be limited to less than two hours; and
the court may extend such time beyond two hours.

B.(6) The court then shall charge the jury.

C. Separation of jury before submission of cause; admonition.

The jurors may be kept together in charge of a proper officer, or
may, in the discretion of the court, at any time before the submis-
sion of the cause to them, be pefm’Ltted to separate; in either case
they may be admonished by the court that it is their duty not to
converse with any other person, or among themselwves, on any subject
commected with the trial, or to express any opinion thereén, until
the case is finally submitted to them.

D. Proceedings if juror becomes sick. If, after the formation

of the jury, and before verdict, a juror becomes sick, so as to be
unable to perform his duty, the court may order him to beA discharged.
In that case, unless an alternate juror, seated under w, is
available to replace the discharged juror or unless the parties agree
to proceed with the remaining jurors, a new juror may be swom, and

the trial begin anew; or the jury may be discharged, and a new jury
then or afterwards formed.
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BACKGROUND NOTE

ORS sections erseded: 17,205, 17.210, 17.215, 17.220,
17.225,717.233, I7.2§%, 17.245,

COMENT ML

This rule is based up?( ORS 17‘.293/ 17.220 and
17.225. -OR8 17.215, 17.235. and 17.24 pt-the last sentence which
ars in Rule 59) were eliminated as urmricessary. ORS 17.230 and
17.250 were deemed so closely related to policies inwolved in eviden-

tiary rules that they were left as statutes.

155



Since the ORS sections inwolved apply to both civil and
criminal cases, they would remain as ORS sections for criminal
cases. ' ' '

RULE 58
TRTAL PROCEDURE

A. Order of proceedings on trial by the court. Trial by the

court shall proceed in the order prescribed in subsections (1) to
(5) of section B. of this rule, umless the court, for special reasons,
otherwise directs.

B. Order of proceedings on jury trial. When the jury has been

selected and sworn, the trial, unless the court for good and sufficient
reason otherwise directs, shall proceed in the following order:

B.(1) The plaintiff shall concisely state his cause of action
and the issues to be tried; the defendant then in like manmner shall
state his defense or counterclaim or both.

B.(2) The plaintiff then shall introduce the evidence on his
case in chief, and vhen he has concluded, the defendant shall do like-
wise,

B.(3) The parties respectively then may introduce rebutting
evidence only, wnless the court in futherance of justice permits them
to introduce evidence upon the original cause of action, defense or
counterclaim,

B.(4) When the evidence is concluded, unless the case is
submitted by both sides to the jury without argument, the plaintiff
shall commence and conclude the argument to the jury. The plaintiff
may waive the opening argument, and if the defendant then argues the
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case to the jury, the plaintiff shall have the right to reply to the
argurent of the defendarlt;, but not otherwise.,

B.(5) Not more than two counsel shall address the jury in
behalf of the plaintiff or defendant; the whole time occupied in
behalf of either shall not be limited to less than two hours; and
the court may extend such time beyond two hours.

B.(6) The court then shall charge the jury.

C. Separation of jury before submission of cause; admonition.

The jurors may be kept together in charge of a proper officer, or
may, in the discretion of the court, at any time before the submis-
sion of the cause to them, be permitted to separate; in either case
they may be admonished by the court that it is their duty not to
converse with any other person, or among themselves, on any subject
commected with the trial, or to express any opinion thereon, wtil
the case is finally submitted to them.

D. Proceedings if juror becomes sick. If, after the formation

of the jury, and before verdict, a juror becomes sick, so as to be
unable to perform his duty, the court may order him to be discharged.
In that case, unless an alternate juror, seated under Rule 57 D., is
available to replace the Idischarged juror or wnless the parties agree
to proceed with the remaining jurors, a new juror may be sworm, and
the trial begin anew; or the jury may be discharged, and a new jury
then or afterwards formed.
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RACKGROUND - NOTE

ORS sections superseded: 17.205, 17.210, 17,215, 17.220,
17.225, C17.240, 17.245, ’

CQMENT

- Tais rule is based upon ORS 17.205, 17.210, 17.220 and 17.225.
ORS.215, 17.235, 17.240 and 17.245 (except the last sentence, which
appears in Rule 59) were eliminated as umcessary. ORS 17.230 and
17.250 were deemed so closely related to policies inwolved in eviden-

tiary rules that they were left as statutes.
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to be impanelled, two peremptory challenges if three or four
alternate jurors are bto be impanelled, and three peremptory chal-
lenges if five or six altermnate jurors are to be impanelled.

The additional peremptory challenges may be used against an
alternate juwror only, and the other peremptory challenges allowed
by law shall mot be used against an alternate juror.

BACKGROUND NOTE

ORS sections erseded: 17.110, 17.115, 17.120, 17.125,
17.130,717.135, 17,1825, 17.145, 17.150, 17,155, 17.160, 17.165,
17.170, 17.175, 17,180, 17.185, 17.190.

COMMENT

This rule is based almpst entirely upon existing ORS
provisions. The ORS language was reorganized to put the rule in
a more logical order. The only mnotable modifications of ORS
language are: Subsection B.(4), which clarifies the language in
RS 17.155 to clearly limit peremptory challenges to three chal-
lenges per side when there are miltiple plaintiffs or defendants;
paragraph B. (5)(b), which was added to meke clear that, while
the court has the authority to examine, the parties retain the
right to conduct their woir dire by reasonable questions; and,
section 57 D., which clarifies the language of ORS 17.190 rela-
ting to altemate jurors.

Since the ORS sections inwolwved apply to both civil and
criminal cases, they would remain as ORS sections for criminal
cases.

RULE 58
TRIAL PROCEDURE

A, Order of proceedings on txrial by the court. Trial

by the court shall proceed in the order prescribed in subsec-
tions (1) to (5) of section B. of this rule, wnless the court,
for special reasons, otherwise directs.

B. Order of proceedings am jury trial. When the jury

has been selected and sworn, the trial, wnless the cowt for
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god and sufficient reason otherwise directs, shall proceed in
the following order:

B.(1) The plaintiff shall concisely state plaintiff's
cause of action and the issues to be tried; the defendant then
in like mammer shall state any defense or counterclaim or both.

B.(2) The plaintiff then shall introduce the evidence on
plaintiff's case in chief, and vhen plaintiff has concluded, the
defendant shéll do likewise.

B.(3) The parties respectively then may introduce rebut~
ting evidence only, unless the cowrt in furtheramce of justice
permits them to introduce evidence upon thé original cause of
action, defense or cownterclaim.

B.(4) When the evidence is concluded, unless the case is
submitted by both sides to the jury without argument, the plain-
tiff shall commence and conclude the argument to the jury. The
plaintiff may waive the opening argument, and if the defendant
then argues the case to the jury, the plaintiff shall have the
right to reply to the argument of the defendant, but not otherwise.

B.(5) Not mpre than two counsel shall address the jury
in behalf of the plaintiff or defendant; the whole time occupied
in behalf of either shall mot be limited to less than two hours;
and the court may extend such time beyond two hours.

B.(6) .The court then shall charge the jury.

C. Separation of jury before submission of cause; admonition.

The jurors may be kept together in charge of a proper officer,
or may, in the discretion of the court, at any time before the
submission of the cause to them, be permitted to separate; in
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either case they may be admonished by the court that it is their
duty not to converse with any other person, or among themselves,
m‘any subject comected with the trial, or to express any opinion
thereon, wmtil the case is finally submitted to them.

D. Proceedings if juror becomes sick. If, after the forma-

tion of the jury, and before verdict, a juror becomes sick, so as to
be wnable to perform his or her duty, the cowrt may order such juror
to be discharged. In that case, wnless an altemate juror, seated
wmder Rule 57 D., is available to replace the discharged juror
or unless the parties agree to proceed with the remaining jurors,
a new juror may be sworn, and the txrial begin anevf; or the jury

| may be discharged, and a new jury then or afterwards formed.
BACKGROUND NOTE |

QRS sections superseded: 17.205, 17.210, 17.215, 17,220,
17.225, 17.235, 17.240, 17.245,
COMVENT

. This rule is based wpon ORS 17.205, 17.210, 17.220 and
17,225, ORS 17.215, 17.235, 17.240 and 17.245 (except the last
sentence, which appears in Rule 59) were eliminated as umeces-
sary. ORS 17.230 and 17.250 were deemed so closely related to
evidentiary rules that they were left as statutes.
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RILE 38
TRIAL PRCCEDURE

A. Order of proceedings a2l bv the couxrt. Trial

by the court shall proceed in the order prescribed in subsec-
dons (1) to (5) of section B. of this rule, wmless the court,
for special reasons, otherwise directs.

B. Order of procesdings m iury trizal. Wnen the jury

has been selecrad and sworn, the t—ial, wmless the court IOT

god and sufficient reason otherwise directs, shzall proceed in
the following order:

B.(1) The plaintiff shall concisely state plaintiff's

(M and the issues t ied. o fondant then
etendant's case based upon any

in like mgmer shall state/s? ceIense or counterclzim or both.

B.(2) The plaintiff then snall introduce the evidence m
plaintiff's case in chief, and when plaintiff has concluded, the
oe.fmdzm: shall do likewise.

B.(3) The parties respecti\}aly then may introduce rebut-
ting evidence only, mlesé the cowrt in firtherance of justice
permits them to introduce evidence upon the original cause of
action, defense or cownterclaim,

B.(4) Wnen the evidence is concluded, wmless the case is
suomitted by both sides to the jury without argument, tne plain-
tiff snall commence and conclude the argument to the juxry. The

plaintiff my weive the opening argument, and if the defendamt
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then argues the cazse to the jury, the plaintiff shall have the

right to reply to the argument of the defendemt, bur mot otherwise.
B.(5) Not mres than two cowmsel shall address the jury

in tehslf of the plaintiff or defendant; the whole time occupied

in behalf of either shall mot be limited to less than two hours /e

- - - . o -

2 - @

B.(6) Tihe cowrt then shall charge the juxry.

C. Separation of jury before submission of cause; admonition.
The jurors may be kept together in charge of a proper officer,
or my, in Lne discretion of the court, at any ime before the

submission of the cause to them, be permitrted to separate; in

either case they may be admonished by the court that it is their
diry mot to converse with any other person, or awmng themselves,
@M my subject cormected with the trizl, or to express any cpinion

thereon, wmril the case is Hnally submitted to them.

D. Proceedings if juror btecomes sick. 1Ef, after the forma-
don of the jury, and before werdict, a juror becomes sick, so as ©

e duty ot a juror

be wable to perfor el Ry, 1€ COUrT Y order such Jjuror

to be discharged. In that case, wnless an altemate juror, seated
wder Rule 57 D., is available w replace the discharged juror

or unless the parties agrse to proceed with the remaining jurors,
a new juror mEy be sworn, and the trizal tegin anew; or the jury
may be discharged, and a rew jury then or z—:tarnarcs _or::e"‘

CCM*EN’I’

This rule is based won CRS 17.205, 17.210, 17. ?90 and
17,225, RS 17.215, 17. 235 17.240 and 17 245 (_xceDt the lastc
sentance, wilich appears in CRLP59) were eliminated as wrmeces-
sary. ORS 17.230 and 17.250 were ceemed so closely relztad to
evidentiary rules chat they were left as scacutes.
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RULE 58
TRIAL PROCEDURE

A. Order of proceedings on trial by the court. Trial

by the court shall proceed in the order prescribed in subsec-

sections (1) through (4) of section B. of this rule, unless the

court, for special reasons, otherwise directs.

¥

B. Order of proceedings on jury trial. When the jury

has been selected and sworn, the trial, unless the court for
good and sufficient reason otherwise directs, shall proceed in
the following order:

B.(1) The plaintiff shall concisely state plaintiff's
case and the issues to be tried; the defendant then, in Tike
manner,shall state defendant's case based upon any defense or
counterclaim or both.

B.(2) The plaintiff then shall introduce the evidence on
plaintiff's case in chief, and when plaintiff has concluded, the
defendant shall do likewise.

B.(3) The parties respectively then may introduce rebut-
ting evidence only, unless the court in furtherance of justice
permits thém to introduce evidence upon the original cause of
action, defense, or counterclaim.

B.(4) When the evidence is concluded, unless the case is
submitted by both sides to the'jury without argument, the plain-

tiff shall commence and conclude the argument to the jury. The
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plaintiff may wajve the opening argument, and if the defendant
then argues the case to the jury, the plaintiff shall have the
right to reply to the argument of the defendant, but not other-
wise.

B.(5) Not more than two counsel shall address the jury
in behalf of the plaintiff or defendant; the whole time occupied
in behalf of either shall not be 1imited to less than two hours.

B.(6) The court then shall charge the jury.

C. Separation of jury before submission of cause; admoni-

tion. The jurors may be kept together in charge of a proper
officer, or may, in the discretion of the court, at any time
before the submission of the cause to them, be permitted to
separate; in either case they may be aqunished by the court that
it is their duty not to converse with any other person, or among
themselves, on any subject connected with the trial, or to ex-
press any opinion thereon, until the case is finally submitted to
them.

D. Proceedings if juror becomes sick. If, after the forma-

tion of the jury, and before verdict, a juror becomes sick, so as
to be unable to perform the duty of a juror, the court may order
such juror to be discharged. In that case, unless an alternate
juror, seated under Rule 57 F., is available to replace the dis-
charged juror or unless the parties agree to proceed with the

remaining jurors, a new juror may be sworn, and the trial begin
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anew; or the jury may be discharged, and a new jury then or

afterwards formed.

COMMENT

This rule is based upon ORS 17.205, 17.210, 17.220,and
17.225. ORS 17.215, 17.235, 17.240,and 17.245 (except the Tlast
sentence, which appears in ORCP 59) were eliminated as unneces-
sary. ORS 17.230 and 17.250 were deemed so closely re]ated to
evidentiary rules that they were left as statutes.
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